


iven the nature of modern legal

practice, it is likely that at least

one of the entities that pays your
bills is a corporation, or a partnership, or a
limited liability company—in other words, a
separate but non-human legal entity.! When
things go wrong for those entities, however,
chances are good (if not inevitable) that the
problem was caused, in whole or in part, by
one of the people working for the entity. In
your “diligent” pursuit of your corporate
client’s interests (or “zealous” pursuit in
other states),” just what can you do and say
to the culpable employee? Surely, you can at
least interview the employee about the facts
of the matter without much worry.

Or can you?

Sometimes you can, and sometimes you
can’t. In many cases, even if the employee
could be personally liable along with the
company, the employer’s and employee’s
interests will be sufficiently aligned and an
attorney may represent both employer and
employee after obtaining appropriate con-
flict waivers. In such cases, only the standard
ethical restrictions concerning attor-
ney—client communications apply to the
subsequent employee interviews.

But what if an attorney has only been
retained to represent the corporate employ-
er, not the employee(s) whose conduct cre-
ated or contributed to the problem? What,
if any, additional ethical restrictions govern
the employee interviews? Does the attorney
have any ethical obligations to the unrepre-
sented employees, or are the attorney’s obli-
gations owed solely to the client, the corpo-
rate employer? Do employee interviews
under these circumstances present any traps
for the unwary? Should an attorney even
speak with an unrepresented employee if the
employee personally faces potential civil or
criminal liability?

These and other questions should be at
the front of your mind when interviewing
an unrepresented employee on behalf of the
employer about conduct that may give rise
to liability for both the employer and
employee. Decisions in Arizona and other
jurisdictions have demonstrated that what
an attorney says and fails to say during such
interviews may have significant repercus-
sions for the corporate employer, the
employee and the attorney. Consequently,
when an employee’s actions give rise to
potential liability for both the employer and
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employee, the employer’s attorney should
consider following (and may ethically be
required to follow) one or more of the fol-
lowing 10 prudent practices.

Clearly Identify Your Client

Before Interviewing an

Unrepresented Employee
Studies and case law establish that employees
who face personal liability often misunder-
stand the role of corporate counsel, believing
that the employer’s attorney also represents
them individually’ Are corporate counsel
cthically permitted to take advantage of such
misunderstandings in employee interviews in
order to ensure that the employee is candid?
Does corporate counsel’s duty to his client
require him or her to take advantage of the
employee’s misunderstanding?

The answer to both questions is “No.”
Under ER 4.3, an attorney who “knows or
reasonably should know” that an unrepre-
sented employee misunderstands the attor-
ney’s role must make “reasonable efforts to
correct the misunderstanding.”
Furthermore, whether or not the lawyer is
aware of any misunderstanding, ER 1.13(f)
requires the lawyer to explain that he or she
represents the corporate entity “when the
lawyer knows or reasonably should know
that the organization’s interests are adverse
to those” of the employee.* These ethical
rules ensure that employees are not unfairly
disadvantaged in an attorney’s diligent pur-
suit of the corporate client’s interests.’

As a practical matter, clarification of the
attorney’s role may be prudent under all
circumstances, even if an attorney is
unaware that any misunderstanding exists
or that any adversity will develop. This will
prevent the inadvertent formation of an
attorney—client relationship (and prevent
costly litigation over whether an attor-
ney—client relationship existed). For exam-
ple, in Advanced Mfy. Technologies, Inc. ».
Motoroln, Inc. an ex-employee of
Motorola, Merlin Corley, sought disqualifi-
cation of Motorola’s outside litigation
counsel on conflict-of-interest grounds,
asserting that the firm had represented him
personally at two depositions concerning
his conduct while employed by Motorola
and in interviews leading up to those depo-
sitions. Corporate counsel denied that it
had ever represented Corley individually.”

Despite the absence of any express agree-
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ment for representation or the payment of
any fees by Corley, the district court con-
cluded that an implied attorney—client rela-
tionship had existed between corporate
counsel and Corley.* The key factor consid-
ered by the court in determining the exis-
tence of an attorney—client relationship was
corporate counsel’s failure to clarify its role
when Corley stated on the record at one of
his depositions that he was represented by
corporate counsel.” According to the court,
that failure to “timely object to, or otherwise
contest Corley’s explicit belief, whether rea-
sonable or not, that he was being represent-
ed by [company counsel] in his deposition,
manifested [company counsel’s] implied
consent to an attorney—client relationship
between them.”"

The Arizona Supreme Court also has
held that “where a person holds an objec-
tively reasonable belief that a lawyer is acting
as his attorney, relies on that belief and rela-
tionship, and the lawyer does not refute that
belief,” courts should “treat the relationship
as one between attorney and client.”"
Clarifying the identity of the attorney’s client
is certainly one way that an attorney could
not only “refute” any belief that an individ-
ual attorney—client relationship exists with
the employee, but also render any such belief
objectively unreasonable from the outset.”
Consequently, attorneys should at least con-
sider clarifying their capacity as corporate
counsel to unrepresented employees facing
potential personal liability, even if the
employee’s interests seem to be aligned with
the employer.

Advise Any Interviewed
Employee of Conflicts of
Interest and the Opportunity for
Independent Representation
Where there is adversity between employer
and employee, the ethical rules require cor-
porate counsel to affirmatively inform the
employee of the adversity and its implica-
tions. Comment [10] to ER 1.13 states that
“when the organization’s interests may be
or become adverse to those of” the employ-
ee, the organization’s attorney should noti-
ty the employee (1) that a “conflict or
potential conflict of interest” exists, (2) that
the attorney cannot represent the employee,
and (3) that the employee “may wish to
obtain independent representation.” This
comment “was intended to require a
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Miranda-type warning when it was likely a
corporate [employee] could be confused
over whether the corporate counsel was
likewise representing his interests.”"?

What if it is unclear whether any adversi-
ty will develop? Or, what if an employee asks
the attorney’s advice concerning whether he
or she should retain personal counsel?

These issues fall into a gray area that has
not been explicitly addressed in the ethical
rules or the case law. The ethical rules
acknowledge that such a gray area might
exist with respect to the “Miranda-type
warning” and provide in Comment [11]
that “[w]hether such a warning should be
given by the lawyer for the organization to
any constituent individual may turn on the
facts of each case.” Consequently, it is at least
arguable that an attorney has no obligation
to provide such a warning until adversity or
the potential for adversity is apparent.™

Nevertheless, when in doubt, providing
such a warning is prudent because it has the
added benefit of mitigating the inadvertent
formation of an attorney—client relationship
with the employee. In In 7e Grand Jury
Subpoena,” the Fourth Circuit analyzed
statements made by corporate counsel for
AOQOL to employees they interviewed during
an internal investigation. The employees
later attempted to prevent AOL from pro-
ducing documents relevant to the internal
investigation by arguing that they believed
that the investigating attorneys who con-
ducted the interviews were representing
them personally.'® The Fourth Circuit con-
cluded that any such belief was objectively
unreasonable, in part because the investigat-
ing attorneys informed one of the employees
that he could “retain personal counsel at
company expense” and told a second
employee that “he was free to retain person-
al counsel.”” The employees were therefore
unable to prevent AOL’s disclosure of the
documents at issue to the government.

How should an attorney respond when
asked by the employee whether he or she
should retain personal counsel?

The ethical rules provide that where
there is actual or potential adversity, the
attorney may advise the employee to consult
with personal counsel, but the attorney is
not required to say anything more than that
the employee “may wish to obtain inde-
pendent representation,” a statement that
falls short of advising the employee to actu-
ally do so.”
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Attorneys are therefore presented with a
dilemma when questioned by an employee
as to whether they should retain personal
counsel. If they advise the employee that he
or she should consult with independent
counsel, then the employee may refuse to
be interviewed by company counsel until
consulting with another attorney first, or
the employee may refuse to speak with cor-
porate counsel at all. If they discourage an
employee from consulting with independ-
ent counsel, however, then company coun-
sel may be violating the spirit, if not the let-
ter, of the ethical rules.

Consequently, when an employee whose
interests are either actually or potentially
adverse to the employer’s seeks advice on
whether to consult with independent coun-
sel, it may be best for corporate counsel to
reiterate that the employee is permitted to
do so and decline to provide a recommen-
dation one way or the other.

Explain the Corporate

Attorney-Client Privilege to

Any Interviewed Employee
Arizona courts have been clear that two of
the key factors relevant to the applicability
of the corporate attorney—client privilege
are whether the communication was
“made in confidence” and whether the
communication was “treated as confiden-
tial.”? Consequently, to ensure that the
corporate attorney—client privilege attaches
to the communications and that employees
understand that they should treat the com-
munications as privileged, corporate coun-
sel should explain to employees that state-
ments made during the interview are con-
fidential and must be treated as such by the
employee.

Inform the Employee That

Communications Will Be

Shared With the Employer
On the flip side, company counsel should
always advise employees that while state-
ments made during the interview are confi-
dential as to third parties, all communica-
tions will be shared with the corporate
client. Such disclosure may go a long way
toward preventing the inadvertent forma-
tion of an attorney—client relationship with
the employee. Courts have repeatedly held
that an employee cannot reasonably believe
that a personal attorney—client relationship
exists with corporate counsel who has
informed the employee that the organiza-
tion is the client and that all communica-
tions will be shared with the organization.”!

For example, in a federal district court

case in New York, the trial court held that
there was no personal attorney—client rela-
tionship between the campaign manager
and campaign counsel where the campaign
manager was “informed, prior to his making
the communications ..., that [counsel] was
speaking with him in the course of their
investigation on behalf of the Carey
Campaign” and that “his communications
could be disclosed to others within the
Carey Campaign, and that they would be
disclosed to Carey.””

Affirm That the Corporation Is
the Holder of the Privilege
Where the corporate attorney—client privi-
lege attaches to corporate counsel’s com-
munications with unrepresented employees,
corporate counsel should inform those
employees that the corporation is the hold-
er of the privilege.” Furthermore, corporate
counsel should explain that as “holder” of
the privilege, the corporation alone decides
whether to waive the privilege. The employ-
ee has no authority to waive the privilege or
to preclude the employer from waiving the
corporate attorney—client privilege as it
applies to the employee’s communications

with corporate counsel.**

Explaining the nature of the privilege
and the company’s right to waive that priv-
ilege may also help avert the formation of an
implied attorney—client relationship. In In
re Grand Jury Subpoena, the Fourth Circuit
noted that the AOL employees could not
have reasonably believed that they had an
individual attorney—client relationship with
the investigating attorneys, in part because
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they were not only informed that the attor-
neys had been retained to represent AOL
but also were warned that the “content of
their communications during the interview
‘belonged’ to AOL” and that “the informa-
tion they were giving could be disclosed at
the company’s discretion.”” As the Fourth
Circuit explained, “This protocol put the
[employees] on notice that, while their
communications with the attorneys were
considered confidential, the company could
choose to reveal the content of those com-
munications at any time, without the
[employees’] consent.” In doing so, the
attorneys made clear that their “loyalty was
to the company.””

Do Not Offer Personal Legal
Advice to Any Employee
Under no circumstances should corporate
counsel offer any legal advice to an unrepre-
sented employee. This includes advice that
personal counsel is not necessary. One of
the key factors Arizona courts consider in
determining the existence of a personal
attorney—client relationship is whether an
individual “sought and received advice and
assistance” from the attorney “in matters
pertinent to the legal profession.”” Even if
a court did not believe that the advice gave
rise to an attorney—client relationship, offer-
ing such advice could constitute an ethical
violation under ER 4.3, which prohibits an
attorney from giving “legal advice to an
unrepresented person, other than the advice
to secure counsel, if the lawyer knows or
reasonably should know that the interests of
such a person are or have a reasonable pos-
sibility of being in conflict with the interests
of the client.”

Have the Employee
7 Acknowledge Your Statements
In Writing

Even ifall of the foregoing advice is followed,
tailure to document the information given to
the employee could lead to costly “he-said-
she-said” litigation down the road.
Consequently, company counsel should con-
sider drafting a summary of statements made
to the employee, in the nature of an Upjobn
letter, that is signed by the employee.

Keep Detailed Notes of Any
Employee Interview
Absent a signed acknowledgment by the
employee, company counsel should take
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Under no
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counsel offer any
legal advice
to an unrepresented
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detailed notes of statements made to the
employee concerning the attorney’s role,
the application and holder of the privilege,
the right to independent counsel, and so
forth. A signed acknowledgment would be
preferable, given that notes taken by corpo-
rate counsel would likely constitute work
product. Nevertheless, detailed notes saved
the day for corporate counsel in Iz re Grand
Jury Subpoena when the three interviewed
employees claimed that they had individual
attorney—client relationships with corporate
counsel. In holding that no attorney—client
relationships existed with the employees,
the Fourth Circuit relied on “memoranda”
from the interviews that set forth in detail
the warning statements that corporate
counsel gave the employees at the outset of
the interviews.” Absent such evidence, the
court may have ruled differently.

Clearly Identify Your Client at Al
Proceedings Involving the
Employee
Case law demonstrates that an attorney’s
appearance on behalf of an employee at a
legal proceeding may give rise to an implied
attorney—client relationship.

This happened in Motorola, as discussed
above. Corporate counsel accompanied a
former employee to a deposition and stated
on the record that he was present on behalf
of Motorola.* However, during his deposi-
tion testimony, the ex-employee stated that
he was being represented by corporate
counsel, and the attorney failed to correct
the employee or clarify the relationship on
the record.” The court explained that the
attorney should have known that his failure
to correct the employee’s expressed belief
that he was being represented by corporate

counsel “would cause confirmation and fur-
ther reliance on the belief that corporate
counsel represented him.”* On this basis,
the court held that an implied attor-
ney—client relationship existed between the
ex-employee and corporate counsel.

Similarly, in E.F. Hutton v. Brown,” a
corporate officer argued that corporate
counsel had “represented him individually
when he testified in hearings before the
SEC and bankruptcy court about activities
he had undertaken as vice president for
Hutton.”** The district court agreed, hold-
ing that it was “reasonable and natural” for
the officer to believe that he was being rep-
resented by corporate counsel who accom-
panied him to the hearings because “he
faced potential civil liability as well as the
possibility of criminal charges” and was
therefore “entitled to and in need of coun-
sel.”® The court was also “impressed” by
the fact that when the officer testified on
two separate occasions that he was being
represented by corporate counsel, neither
the corporation nor corporate counsel made
any effort to correct the record.®
Consequently, the court granted the
motion to disqualify corporate counsel,
holding, “Their appearance now against
[the officer] can only appear unseemly,
regardless of the amount of representation
they afforded him, or the secrecy of their
discussions and advice to him at the time.”*

The court noted that corporate counsel
could have avoided the creation of an
implied attorney—client relationship and the
subsequent disqualification by informing
the officer that they would appear at the
hearings solely on Hutton’s behalf, and that
if the officer “had any interest which failed
to coincide with some interest of Hutton’s
his interest would go unprotected unless he
employed personal counsel.”*

/I Anticipate the Worst—
Murphy’s Law is Rampant

One lesson that can be drawn from many of
the cases discussed here is that a lawyer may
often serve his or her client’s interests best
by anticipating adversity, and indeed assum-
ing that it will arise between a corporate
client and an employee whose conduct has
exposed the company to potential liability.
By expecting the worst, a lawyer is not like-
ly to be disappointed or, more importantly,
not disqualified from further representation
of the corporate client.
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